Royalty agreement concerning production of design 

that has already been developed

This agreement concerns the payment of royalties in connection with production of design that has already been developedIf the product has not yet been put into production but has to be developed by the Designer first, the parties must enter into an agreement on product development. The parties may use the standard agreement drafted by DANSKE ARK for this purpose.
Between

Name: 
      represented by      
Address:
     
Company number:      
(the Designer)
and
Name: 
      represented by      
Address:
     
Company number:      

(the Client; assuming that the Client and the Manufacturer are the same legal entity)

the following agreement is made:   
1.
Production and sales rights
The Designer assigns his/her rights to utilise and use the following design:       (individual description of the design including requirements regarding technical functionalities and a list of relevant drawings). A detailed description of the assignment is given in Annex 1.
The assignment comprises a set of all applicable sketches and drawings prepared by the Designer for the production of the design.  

2.
Copyright

2.1
The Designer has the copyright to the design (see the Danish Copyright Act).  
2.2
The Designer declares that, to his/her knowledge, the use of the design developed will not infringe any third party rights.   

2.3
Before start of production, upon written agreement with the Client and on the Client’s account, the Designer may investigate through a patent agent whether the design infringes any registered rights (patents, trademarks, patterns, utility models, etc) in geographical areas specified by the Client.
2.4
Upon written agreement with the Designer and on the Client’s account, the Client may seek protection of the rights to the design through registration of the rights. The Client will then undertake to maintain the registration of rights.  
2.5
The Designer does not guarantee that the design meets the conditions for protection of intellectual property rights or for the registration of rights.
2.6
The Designer’ name must be stated in connection with any public mention or display of the design. Similar rules apply to the marketing of products based on the design insofar as they are in line with what is customary in the industry in question 
3.
Assignment of the design
3.1
The Client may not without the Designer’s prior written consent assign to a third party its rights of use and utilisation of the design under this agreement.

3.2
Irrespective of clause (1) above, the Client may enter into an agreement with a third party stating that the third party is to be in charge of the production of the design, unless the Designer presents reasoned objections to it. The third party in question will not be a party to this agreement, which will remain an agreement between the Client and the Designer.  
4. 
The Client’s rights
4.1
By this agreement, the Designer assigns the following to the Client:
1. The sole right to produce the design covered by the agreement (see clause 1) within the following geographical areas:      .
2. The sole right to sell the design covered by the agreement (see clause 1) within the following geographical areas:      . 

4.2
The Designer is entitled to produce and sell the design in areas outside  the geographical areas mentioned in clause 4.1 above, provided that the Client has been informed in writing prior to the Designer signing an agreement on the production and/or distribution of the design outside the areas mentioned in clause 4(1)1 and 2.  
 

5. 
Changes
5.1
No further development of the design or changes to the form, colour, materials, structures, quality or anything else may be made by the Client without the Designer’s prior written consent. The final version of any changed design must be approved by the Designer before production is initiated.  
5.2
The Designer must be offered all and any design assignments associated with changes before any other person. In such cases, a separate written agreement must be made. If the Designer does not want to undertake such an assignment, the parties may agree in writing that the changes be carried out by       instead.
6.
Partial use
6.1
The Client may not without the Designer’s prior written consent use allied or characteristic details of the design for any other production.
6.2
The Designer may not without the Client’s prior written consent in any collaboration with third parties use allied or characteristic details created for the design covered by this agreement in such a way that other designs may be mistaken for it.  
6.3
The common rules of Danish law on protection of intellectual property rights or any other protected work apply without limitation.  
7.
Product liability
The Client is responsible for the product’s functionality and may take out any necessary product liability insurance. No product liability claims can be raised against the Designer.  
8.
Insight, assistance, etc
8.1
The Designer is entitled to have insight into the Client’s production and sale of the design.

8.2
The Designer accepts to assist in the organisation of sales material, exhibitions, etc following written agreement with the Client. The fee for such assistance must in each individual case be agreed in writing in advance. The parties’ agreements to this effect will be supplements to this agreement.    
8.3
The Client must ensure that the design and layout of sales material, brochures, exhibitions, website presentations, etc are suitable and satisfactory. Brochures and other material to be published must be submitted to the Designer before printing for information/approval, and the Designer must also be informed of exhibition plans.  

9.
Royalties
If the parties agree that the Client is to pay royalties as a fixed sum per unit sold, the provisions of clauses 9.1 to 9.7 apply; if the Client is to pay a fixed royalty rate, the provisions of clauses 9.8 to 9.11 apply:  
9.1
The Client pays a royalty fee of DKK       exclusive of VAT per unit sold (ex works) for the rights assigned. This royalty sum will also apply in cases where the product (also if the product is a specialty product) is sold in a modified version based on different materials or in a variety form. The royalty fee stated also applies to the sale of spare parts.  
9.2
A unit of the product will be considered sold when it leaves the Client’s premises or premises owned by a third party  (see clause 3(2)) to whom production rights have been assigned with the Designer’s consent (see clause 3(1)).   
9.3
For products and spare parts bought by the Client or the Client’s employees, a royalty fee of DKK       exclusive of VAT is payable.

9.4
The royalty fees mentioned in  9.1, 9.2, 9.3 and 9.10 above are based on the net price index in Denmark and adjusted in accordance with percentage index increases or decreases as compared with the agreed baseline value       (insert: month and year) .  
9.5
Adjustment is made once a year with effect from 1 January to apply for the calendar year in question. The adjustment will be based on the net price index for the month of October in the preceding calendar year. The first adjustment will be made on 1 January in the first month of January after the product has been released for sale.  
9.6
If the Danish net price index ceases to exist, the parties agree that they will enter into an agreement on a similar adjustment mechanism which in all essential respects must be expected to lead to the same result. 
9.7
The Client will send a specified royalty statement to the Designer each quarter, indicating the sale of the year and issued by the Client’s state-authorised public accountant in connection with the audit of the Client’s financial statements. The Client will pay the cost payable for the auditor's certification. Payment of royalty for the three-month period in question must be made by the end of the following month at the latest. The Designer may on his/her own account ask an accountant to reconcile the royalty statements with the Client’s bookkeeping records.
9.8
For the rights assigned, the Client pays royalties of      % of all externally invoiced amounts (invoice, ex works price) for each unit sold. This royalty percentage also applies in cases where the product (also if the product is a specialty product) is sold in a modified version based on different materials or in a variety form. The royalty percentage also applies to the sale of spare parts.  
9.9
A unit of the product will be considered sold when it leaves the Client’s premises or the premises owned by a third party to whom production rights have been assigned in accordance with clause 3(2).  
9.10
For products and spare parts acquired by the Client of the Client’s employees free of charge, a royalty fee of DKK       exclusive of VAT is payable.

9.11
The Client will send a specified royalty statement to the Designer each quarter. Certification of sales for the year must be submitted by the Client's state-authorised public accountant when the Client's financial statements are audited. The Client will pay the cost related to the auditor's certification. Payment of royalty for the three-month period in question must be made by the end of the following month at the latest. The Designer may on his/her own account ask an accountant to reconcile the royalty statements with the Client’s bookkeeping records.   
10.
Commencement of sales
10.1
Products based on the design must be offered for sale no later than       months after an approved production model is available. 
10.2
If the design is not offered for sale within the deadline set out in 10.1 above, the Designer may demand that the Client offer the product for sale within       (eg seven) calendar days from receipt of the demand. If the product is not offered for sale by then, the Designer will be entitled to terminate the agreement with immediate effect. 
10.3
If the agreement is terminated in accordance with 10.2 above, the Client may for a period of up to       calendar days after receipt of the notice of termination complete the actual product based on the design in pursuance of the provisions of this agreement to the extent that the units in question were already being produced or in stock when the Client received the notice of termination. 
10.4
The Client may demand extension of the deadline set out in 10.1 above if the time at which the design is offered for sale is delayed due to matters that are attributable to the Designer.   
11.
Minimum sales, etc
11.1
The Client must further and promote production and sale optimally. If, after a year has passed from the start of production, the Client sells fewer products than products equivalent to a royalty fee of DKK       a year exclusive of VAT, the Designer may transfer all or parts of the rights under this agreement to a third party, completely deprive the Client of any right to produce and/or distribute the products under this agreement or demand to receive a minimum sum of DKK       exclusive of VAT.
11.2
If the time of delivery of orders received by the Client within       months after commencement of production is exceeded by more than       months, the Designer may transfer all or part of the rights under this agreement to a third party, completely deprive the Client of any right to produce and/or distribute the products under this agreement.  
11.3
The Designer must by registered mail send a letter to the Client, stating whether the Client is completely deprived of the right to produce and/or distribute the product under clause 11.1 or 11.2 of this agreement or whether the rights are simply fully or partly transferred to a third party.  
12.
Termination in the event of breach of agreement
If one of the parties to this agreement is in material breach of the agreement, the other party may terminate the agreement and demand compensation under Danish law of torts. If the agreement is terminated by the Designer, the Client may not continue to sell the product.  
13.
Infringement and complaints
13.1
The Client must complain about any infringement of the Designer’s rights within the geographical area covered by this agreement (see clause 4.1). The Client must also take any necessary legal steps to ensure that the infringement will stop.  

13.2
The Designer must provide all necessary information and all necessary assistance in connection with any legal proceedings instituted, no matter whether the proceedings have been instituted by a third party or by the Client.  
13.3
Any award of damages or compensation for a third party’s infringement of rights will be distributed between the Client and the Designer on a fifty-fifty basis, unless the court has ordered a different distribution.
14.
Termination
The Client and the Designer may terminate this agreement by       (eg six) months' notice for termination to take effect on 1 January in the following calendar year.  
15.
Legal venue and applicable law
15.1
Any dispute between the parties concerning this agreement and its interpretation, or any matter relating to the agreement that cannot be settled between the parties, must be brought before the Maritime and Commercial Court in Copenhagen.  
15.2
Danish law shall be applied in the settlement of disputes between the parties.  
16.
Annexes
The following annexes apply to this agreement:

1. Description identifying the design, including the specification of requirements and a list of drawings dated      .

2. Agreement concerning design development of      , if relevant.
Date:      



Date:      
Designer:      


Client:      
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